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For the Ninth Circuit
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vs.
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and of the Board of Equalization of the

State of Arizona, et al..
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J

APPELLANT'S REPLY BRIEF.

I.

THE STATE BOARD HAS NO AUTHORITY TO ADl) OMITTED

PROPERTY TO THE ASSESSMENT ROLLS.

In appellees' brief, and upon oral argument, it was

suggested that, in making the assessment complained

of, the State Board added omitted property to the

assessment rolls and placed a value thereon.

Where the county authorities omit property from

the rolls, the State Tax Commission, not the State

Board of Equalization, is authorized to require proper

correction to be made by the County Assessor (par.



4830, p. 18, Revenue Laws of Arizona). Where prop-

erty escapes assessment, provision is made for its as-

sessment ''for each year it escaped assessment" (par.

4867, p. 40). The Assessor is made personally liable

for all taxes lost through failure to assess property

(par. 4873, p. 45). The County Board of Equalization

is authorized to list and assess omitted property (par.

4886, p. 51), but no such authority, or any authority to

remedy such omissions is conferred upon the State

Board. In the absence of such statutory authority,

the State Board had no right to add or value omitted

property.

Powder River Cattle Co. v. Commissioners, 45

Fed. 323, 326;

Royce v. Jenney, 50 Iowa 676, 678;

Pomeroy Coal Co. v. Emlen, 24 Pac. 340, 341;

44 Kan. 117;

Sullivan v. Bitter, 113 S. W. 193, 195 (Tex. Civ.

App. 1908)

;

Louisiana etc. R. Co. v. Bailey, 40 So. 358, 361;

115 La. 929;

Lyman v. Howe, 42 S. W. 830; 64 Ark. 436.

II.

THE ASSESSMENT HERE COMPLAINED OF IS NOT SUSTAIN-

ABLE AS A FRANCHISE TAX.

The taxes here involved are not levied as a franchise

tax. While the Arizona constitution authorizes fran-

chise taxes (Tr. 10), no franchise tax applicable to ap-

pellant has been authorized by law (Tr. 22). Yet



appellees suggest that in ordering the increase com-

plained of, the State Board was valuing appellant's

franchises. They disclaim any intention to use the

word '^franchise" in its technical sense, but urge that,

in a broad sense, it means "intangible property" and

that, since the State Board was seeking to tax in-

tangible property, it must have intended to tax appel-

lant's franchises.

Such reasoning, however, does not justify the con-

elusion reached. If there is any conceivable intangible

value annexed to appellant's wagons, tanks, trucks,

merchandise and real estate in Arizona [which is

negatived by this record (Tr. 45)], it might be taxable.

If the increase here complained of were based upon

appellant's franchises, and if they were taxable in Ari-

zona, nevertheless that increase could not be sustained,

because the attempted distribution of the increase among

the various counties and cities was not authorized by law.

Appellees take great pains to interpret the language

of the State Board, "tangible and intangible valuation

on property above enumerated * * * based on exces-

sive earnings" (Tr. 35, Appellees' Brief, pages 14,

15). They seek to eliminate "tangible" and "based

on excessive earnings," and to exclude any idea of

tangible valuations. But the language adopted by

the Board remains as it was originally adopted and

ordered. It appears on each assessment roll, followed

by the distributed portion of the total increase. In

attempting to select a name for the taxes complained

of, to call them franchise taxes or taxes on intangible

values, appellees may not now alter the substance of



what was attempted to be done, namely, a general and

indiscriminate increase of tangible and intangible

valuation of specific tangible property, already listed

and assessed at its full cash value, all of which was

without a suggestion of statutory warrant and based

upon the idea that the State Board had the right to say

what earnings should be *' allowed" to different

classes of taxpayers, and to value real and personal

property according to the use to which it was put with-

out regard to its real value, class or character.

III.

APPELLANT IS NOT ESTOPPED BY ITS ANNUAL REPOKT, FILED

WITH THE STATE TAX COMMISSION.

With great respect for the Attorney General, we

think this suggestion of estoppel deserves scant, if

any, attention. The report was filed at the request of

the State Tax Commission, not of the State Board

of Equalization (Tr. 64, 65). The Tax Commission

based its request upon par. 4829 R. S. 1913 (Revenue

Laws, p. 14), and the report was intended to enable

that Commission "to ascertain the value and relative

burdens borne by all kinds of property in the state."

The Tax Commission, having supervision over the

county assessing officers, left to them the assessment

of appellant's property and made no attempt to re-

quire any special method of handling appellant's as-

sessment.

After the assessing period was closed and the equal-

izing period began, the State Board assumed to use



appellant's report as a basis for an original assessment

of its Arizona properties as a whole. Yet appellees say

tliat "the board asked for and received a report on

the net income from the operation of the company's

branches in Arizona after making all proper and

usual deductions" (Appellees' Brief, pp. 2, 19). It

is suggested that appellant "is bound by its own re-

port."

Appellant was not requested to show the earnings of

its Arizona properties, nor did its report purport to

show those earnings (Tr. 64, 65). The statute did not

suggest that such information was desired, nor did the

statute or the Commission's request indicate that any

such theory of assessment as here complained of was

contemplated. The statutes only permitted assessment

according to cash value. The State is not prejudiced

by being restricted to an assessment according to

cash value.

The assessment here complained of represents more

than eight times the cash value of appellant's property

(Tr. 41). Its Arizona property has no intangible value

whatever (Tr. 45). It is impossible, therefore, to find

any basis for this alleged estoppel. As stated in

Arizona v. Copper Queen C. M. Co., 233 U. S. 87, 95:

"Estoppel ordinarily proceeds upon principles

which prevent one from denying the truth of state-

ments upon which others have acted where the

denial would have the effect to mislead them to

their prejudice. In this case the Territory is

undertaking to collect its revenue by certain

statutory proceedings duly provided for that pur-

pose, and it would seem elementary that such en-



forcement of collection must depend upon a valid

assessment as its basis."

The earnings shown by appellant's report represent

in greater part the profits and earnings of its Cali-

fornia properties (Tr. 27, 37). They include the in-

come produced by its transaction of interstate com-

merce (Tr. 24-26, 37). The State Board capitalized

those earnings in constructing the assessment com-

plained of, thereby attempting to tax appellant's Cali-

fornia properties and to place an unconstitutional bur-

den on its transaction of interstate commerce. That the

assessment thus attempted was unlawful and violative

of appellant's rights under the Federal Constitution,

is fully shown in our opening brief. It may not be

validated by the attenuated and fallacious theory of

estoppel now suggested and for which no authority is

cited or available.

IV.

THE TAXES COMPLAINED OF VIEWED AS AN INCOME TAX.

Upon the oral argument, the members of the Court

questioned appellees' counsel as to the real basis of

the assessment complained of; as to what property it

was based upon and as to what property would be

saleable in Arizona upon foreclosure of the state's

lien for these taxes. It was clearly brought out by the

Court's inquiries that a purchaser at tax sale could

not hope to acquire the earning power which produced

the earnings capitalized by the State Board, yet ap-

pellees suggest that appellant's ''Arizona business as



a unit within itself but also still maintaining its proper

relation to the entire business of the Standard Oil

Company of California" would be subject to such

sale (Appellees' Brief, p. 25). It is unnecessary to

comment upon the fallacy of this reasoning (Appel-

lant's Opening Brief, p. 171). But appellees show a

disposition to view these taxes as if levied upon in-

come and seek to support them as such by citing TJ. 8.

Glue Co. V. Oak Creek, 247 U. S. 321 (Appellees' Brief,

pp. 26, 27). These taxes are not levied as income

taxes. Arizona has not enacted any income tax applic-

able to appellant. Granting that net income arising

from interstate commerce is taxable, while gross in-

come is not, this tax is not laid upon net income, but

upon a capitalization of income, which this year multi-

plies it by four and next year may multiply it by ten.

It is laid as a property tax.

The Glue Company case involved the Wisconsin in-

come tax as levied upon a Wisconsin corporation en-

gaged in interstate commerce. Had it involved the

income of a California corporation, a fundamentally

different case would have been presented, and even

then it would not have presented a remote analogy to

the case at bar, wherein tangible real and personal prop-

erty situated in Arizona is valued for taxation by capital-

izing earnings of interstate commerce and of properties

situated in another state.

The taxes here involved are levied as property taxes

and must stand or fall as such. It is futile to view

them as license, privilege, income, franchise or excise

taxes. Yet appellees seek to defend them by citing
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authorities which only have to do with such taxes,

and which are wholly irrelevant here.

V.

APPEILAKT'S ALLEGED LEGAL REMEDY.

In our Opening Brief we cited the only Arizona de-

cision which has permitted a recovery back of taxes

paid under protest (Appellant's Opening Brief, p. 50).

Appellees add nothing on this point (Appellees' Brief,

p. 31). No recovery was had in Southern Pac. Co. v.

Yuma Co., cited by appellees, and Gibson Abstract Co.

V. Cochise Co., also cited, and in w^hich no recovery was

had, is confessed by appellees to be irrelevant because

decided before the adoption of paragraph 4939.

It is suggested by counsel that the remedy which

they say is available to complainant has never been

questioned. Possibly the State authorities will not

now question it. But a remedy which is afforded

by stipulation, or acquiescence, cannot be deemed

an adequate remedy. Appellees refer to an unre-

ported case, said to have been decided by the Fed-

eral Court for the District of Arizona, affirming the

existence of this alleged remedy (Appellees' Brief, p.

31). The fact is that in that case the Federal Court

did not remit the taxpayer to his alleged legal remedy

until the Attorney General had agreed with the tax-

payer, in Judge Sawtelle's presence, that if suit were

brought in the State Court no question would be raised

as to the existence of the legal remedy.

Furthermore it is conceded that if such remedy exists,

it must be pursued independently against each county.



Appellees say that the State will not require this, but

will be satisfied to have the whole matter controlled by

one suit, and that it is wholly optional with appellant

to file one suit or thirteen. But such is not the fact.

Each county handles its own affairs. Statutes of lim-

itation may not be ignored. Moreover the county at-

torney of each county is required by law to file de-

linquent tax suits ''not earlier than sixty days nor

later than six months after the second payment of

such taxes becomes delinquent" (Par. 4917, Eevenue

Laws, p. 67), which is the first Monday in May (Par.

4913, p. 65). So the multiplicity of suits is unavoid-

able, even as to the county taxes. Appellees say

nothing whatever in their brief as to any remedy as

to city and local taxes (Appellant's Opening Brief,

pp. 67-70). They suggest that appellant can sue the

various counties in the Federal Court, but that is

manifestly impossible (Appellant's Opening Brief, pp.

72-74).

We respectfully submit that the decree appealed

from should be reversed and appellant be granted re-

lief as prayed in the bill.

Dated, San Francisco,

March 5, 1919.

EiiLiisrwooD & Eoss,

John M. Ross,

Solicitors for Appellmit.

PiuLiSBUKY, Madison & Sutro,

Oscar Sutro,

Of Counsel.




